
STATE OF NEW YORK
S?ATE TAX COMMISSION

In the l{atter of the Petition

o f

Berton J. & Margaret M. Delmhorst

AT'FIDAVIT OI' UAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax & UBT

under Art ic le 22 & 23 of the Tax Law

for the Years 1967 ' L970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the DepartmenL of Taxation and Finance, over 18 years of age, and that on the

1lth day of January, 1980, he served the within not ice of Decision by cert i f ied

mail upon Berton J. & llargaret M. Delmhorst, the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Berton J. & Margaret M. Delmhorst
91  E lm St .
Stonington, CT A6378

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and thaL the address set forth on said l+?rapper is the last known ress of the

pet i t ioner .

Sworn to before me this

11th day of January, 1980.
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Decision by cert i f ied

mail upon the representative of the petitioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Si rs
Edwin A. McGuire & Kenneth R. McGuire
Sui te  1113,  150 Broadway
New York, Ny 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representati-ve of
the pet i t ioner herein and that the address set forth on said vrrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

1l th day of January, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  19B0

Berton J. & Margaret M. Delnhorst
9 1  E l m  S t .
Stonington, CT 06378

Dear  Mr .  &  Mrs .  De lmhors t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
.A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edwin A. McGuire & Kenneth R. McGuire
Su i te  1113,  150 Broadway
New York, NY 10038
Taxing Bureau' s Representat ive
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STANE OF NEW YORK

STATE TA)( CCI4MISSICD{

In the Matter of tlre Petitions :

o f :

BERI€DI J. DH,I\tHORgf : DECISIODi
ard

MARGAREII IqT. DETMTIOR^9T :

for Redeterrninarb,ion of a Deficienqg or :
for Refund of Personal Inccne ard UniJr-
corporated Business Ta(es r:nder Articles :
22 ar:d 23 of ttre Ta>< Law for the Years
L967, 1968, 1969 and 1970. :

Petitioners, Berton J. Delmhorst and lGrgaret M. Delmhorst, 91 Elm Street,

Stonington, Connecticut 06378, filed petitions for redetermination of a deficienqg

or for refund of personal incrcne and r:nincorgnrated business ta:<es under Articles

22 and, 23 of ttre Ta< Ianr for ttre years Jl967, 1968, 1959 and 1970 (File Nos.

01949 and 01950).

A fornal hearing was held before Nigel G. Wright, lJearing Officer, at tle

offices of ttre State Tax Cqnnission, 80 Centre Street, Ne^r York, Nevrr York, on

Wy 2, 1973 aL 2230 P.M. Petitioners atr4nared b1z Edrrin A. McGuire and IGnnettr R.

ItbGuire, Esqs. Tkre Incone Ta< Bureau aSpeared b1z Saul Hecl<e1nran, Esg. (Solcnrrn

Sies, Esq., of cor:nsel) .

ISSTJES

I. !frtether ttre total gain derived frqn the sale of a Nsrr York Stock

Exctrange seat was sulcject to personal inccne ta><, vrhere ttre gain was not reporb-

able for Federal incqre ta>< purposes.

II. V{hether interest inocne received b1z a nonresident on t}te sale of a

stocl< e:cctunge seat constituted inccnre derived fron a trade, business, profession,

or occupation canied on jn ttris State.
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FINDINGg OF FASI

1. Petitioners, Berton J. ard Margaret M. Delmhorst, tinely filed a Ns,r

York State Conbined Incrcne Tax Return for L967. Or Januaqr 1, 1968, petitioners

becare residents of Conresticut and did not file Nq^r York State inore tax

returns for L968, 1969 and 1970.

2. Or April I0, L972, the Incqre Ta< Bureau issued a Notice of Deficiency

against petitioner Berhon J. Delmhorst for 1967 i:e tlre anrunL of $2L,400.00 in

personal incrcne ta<, plus interest, of $51120.39, for a total of 926,520.38.

Said Notice r^ras issr.pd on tkre grounds that the gain or tle sale of a N*r York

Stod( Exchange seat was srrbject to trnrsonal incsre ta<. Or April 10, L972, tle

Inqcne Tar< Bureau issued another Notice of Deficienqg against both trntitioners

for 1968' 1969 and 1970 in the anrrrrnt of $4rL52.00 in personal incore tax, plus

penalty (pursr:ant to sections 685 (a) (1) and 685 (a) (2) of tlle Ta< Lar,r) of $1, L90.24,

and interest of $495.2L, for a total of 95,937.45. Said Notice was issr-red on

tte grounds that interest incrcne wtrich was received fncnr tlre sale of petitioner

Berton J. Delmhorstrs stock exctrange seat constituted inccne fronNew York State

sources and, therefore, was sulcject to personal incrone tax.

On August 3Lt L97L, tlre Incrcne Ta< Brrreau issued a Statsrerrt of Auf,it

Changes in which it clained ttrat. the interest inccne derived fron ttre sale of

tte stock exchange seat was silcject, to r.rrincorSnrated business tax. Petitioner

Berton J. Delmhorst fited a petition protesting ttre proposed au*it ctranges.

Hcnvever, tJre Incrne Ta< Br:reau atrparently failed to issr.:e a Notice of Deficiencry

with respect to r:nincorSnrated br:.siness ta<.

3. Petj-tioner Berton J. Delmhorst pr.rrctrased a stock eafrange seat in April

of I94L for $29,000,00. On Deoember 31, 1953, he becare a trnrhner of lrltritetrouse

& Co., a stocJdcrokerage firm doj-ng business solely w"ithin Neiar York State, to

vfLich he ptedged ttre u.se of ttre seat but retaj-ned cnnrership of it.
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the partnerskr-ip agreenent provided that he bias to oontri-bute $20,000.00 plus the

use of the seat to said parbnershipr and that said seat was kr-is capital contri-

bution to the firm. Ttre partnership termjnated its business operations in the

latter parb, of L967. O:r Dece$ber 28, L967, tte nenberstrip cnmed. by trntitioner

Berton J. Delmhorst was sold. to his son for $4571000.00, pursr:arrt to a rzoh:nta:r1z

palment. strlcordination agreenent.

4. At tlre tirre of ttre fornal hearing, petilioner Berton J. Delrntrorst had

not received any paynents on ttre principal of the note, but for 1968, 1969 and

L970t did receive interest of 5? on the r:npaid balance of said principal.

5. Petitioner contendeC that the gain on ttte sale of the stock orchange

seat could not be tared by Nerv York, since ttre gain was not retrnrted as jnocne on

his Federal ta< returr.

CCD{CruSICNS OF LA9'I

A. That petitioner Berbon J. Delrrhorst is sulcjecE to personal inocne ta>< on

the entire gain derir,red frcm ttre sale of Lris stock e<ctrange seat. Altttough tle

gairr had not been retrnrted for Federal inccne ta< g:rposes, it wa"s sold wtlile he

was a Nevr York resident; therefore, it was accnrable and taxabl-e wi*rin t]rc

neaning and intent of section 654(c) of ttre Ta< Law and 20 NYCRR f48.10(b).

B. Ttrat i-nterest incrcne received by petitioner Elerton J. DelrrFrorst fron tlp

sale of his stocl< exctrange seat during 1968, 1969 and 1970, onstituted inore

derived from a business, trade, profession, or occupation carried on solely

w"ittrin Nerrs York Statei therefore, said inccne is sr:bject to New York State personal

incone ta< wittrin the reaning ard intent of sestion 632(b) (I) (B) of the Tax Laar

and 20 NYCRR 13I.2(a) (2). See also: l.rtatter of Iouis Ben:tr, State Tar Ccrnnission,

Januarlz LI, 1972.
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C. That if no Notice of Deficienqg was issued against trntitloner Berton J.

Delmhorst for unincor;nratd business ta<, tris petition l$culd be prenratr-rre. fn

any event' petitioner Berton ,f. Delmhorst was not engaged in brr,siness as a sole

proprietor prior to the tirre he retired, or at ttre Hrne the seat was sold;

therefore, aside frcrn kris liability as a partner, he is rpt liable for r:nin-

corporated business ta< on interest wtrich he received frcnr ttre sale of tris stocJ<

exchange seat.

D. Ihat ttre petitions of Berton J. and Irtargaret M. Delmhorst are granted to

the extent indicated in Conclusion of T.a\ar "C' and that, e>ccept as so granted,

they are in all other respects denied. Ttre Notioe of Deficiencry, as nodified, is

DMED: Albany, Ner,v York

JAN 1 1 I9BO

\/\^")f- \6,-.^--
cc84\4rssrCNER


